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Ngoc Hien Lam,
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1. Xem Do,
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The parties will hereinafter be referred to as Lam and, respectively, Do, Visser, Vu, and the
Foundation.

1. Summary of the Case

The Linh Son Temple Foundation is a religious organization focusing on the Viethamese Buddhist
community in the Netherlands. Since its establishment in 2015, Do has served as chair of the board
and Lam as treasurer, until Lam was dismissed as a board member by a board resolution on 23
August 2022. Numerous proceedings have taken place between Do et al. and the Foundation on one
side and Lam on the other. The background is Lam's accusation that Do committed financial
misconduct at the Foundation. In this procedure initiated by Lam, he challenges his dismissal and
the appointment of two new board members and requests the dismissal of Do as a board member
due to mismanagement. All of Lam's requests were rejected by the court. The court of appeal
concurs with this decision. Financial mismanagement was insufficiently substantiated. The
argument that Do had already voluntarily resigned is also not followed by the court of appeal.

No referral to summons proceedings was made for reasons of procedural efficiency.
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2. The Appeal Proceedings

Lam filed an appeal against the decision of the District Court of North Holland dated 24 July 20283.
The statement of appeal with 5 exhibits was received by the court of appeal on 23 October 2023. Do
et al. submitted a statement of defense with two exhibits, received on 22 December 2023. Lam
submitted additional exhibits 6 to 11 for the oral hearing by letter dated 15 May 2024 and by email
dated 21 May 2024. These documents were submitted one week and one day before the oral
hearing, respectively, and Do et al. objected. Pursuant to Article 87 paragraph 6 in conjunction with
Articles 362 and 276 paragraph 6 of the Dutch Code of Civil Procedure, the court of appeal did not
admit these documents as evidence and they are disregarded. Consequently, sections 9, 10, 11, and
12 of Lam's hearing notes were not presented and are disregarded.

The parties explained the case during the oral hearing on 22 May 2024, Lam through Mr. E. Doornbos
and Do et al. through Mr. P.F. Keuchenius, both using submitted speaking notes. Judgment was
determined for today.

Lam concluded that the court of appeal should still grant the requests he submitted in the first
instance, with a decision on costs. Do et al. concluded to uphold the contested decision, with a
decision on costs.

3. Facts

The District Court established the facts in paragraphs 2.1 to 2.18 of the contested decision, which
are not disputed on appeal, so the court of appeal also adopts these facts. In summary and where
necessary supplemented with other facts, the facts are as follows:

3.1 The Foundation was established by deed on 27 March 2015 and aims, without profit motive
and in the public interest, to spread and teach Mahayana Buddhism and its teachings. The
Foundation focuses on the Vietnamese Buddhist community in the Netherlands and owns the Linh
Son Temple in Oudendijk.

3.2 Article 4 of the Statutes stipulates, among other things, (paragraph 1) that the board consists
of at least three and at most six natural persons, (paragraph 2) that board members are appointed by
the board, and (paragraph 5) that a board member loses their position, among other reasons, by (d)
voluntary resignation, (e) dismissal by the court, and (f) dismissal by the other board members, at
least two in number.
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3.3 At establishment, the number of board members was set at five, and the first board
members appointed were:

- Do as chair, and the four founders:

- Mr. B.P. Nguyen as assistant,

- Mr. T.H. Nguyen as secretary,

- Lam as treasurer, and

- Ms. T.T.D. Le as general board member.

Do is a Buddhist monk of high standing who lives in Canada. On 31 December 2021, when the board
consisted of six people, three resigned. Since then, the board consisted of Do (chair), Lam
(treasurer), and T.H. Nguyen (secretary).

3.4 From the end of 2021, Lam took the position that there was financial misconduct by Do at
the Foundation, a position he also expressed within the religious community.

3.5 In March/April 2022, the board of the Foundation, including Do and Lam, instructed Visser to
review the Foundation's finances and/or have them audited by a third party. Visser handed over the
Foundation's administration to Boekhoudburo West-Friesland (BWF).

3.6 On 27 March 2022, a meeting with several dozen community members took place at the
temple. A discussion arose as to whether Do announced his intention to resign as a board member
during that meeting. On 29 March 2022, Do refused to sign a resignation letter presented to him.

3.7 Also on 29 March 2022, Lam notified the Chamber of Commerce (COC) of Do's resignation
as a board member and on 30 March 2022 of the appointment of Mr. B.P. Nguyen as a board
member. The COC implemented these changes. Visser, as authorized representative of the board
members Do and T.H. Nguyen, objected to the COC. On 9 August 2022, the COC upheld the
objection and reversed the changes, ruling that there was reasonable doubt as to whether Do had
voluntarily resigned as intended in Article 4 paragraph 4 of the Statutes.

3.8. By letter dated 13 June 2022, Lam was invited, with the findings of BWF attached, to discuss
these findings at a board meeting on 22 June 2022. Lam did not attend this meeting.

3.9. On 23 August 2022, another board meeting took place. Lam was summoned for this but did not
attend. Present were board members Do and T.H. Nguyen, Visser and Vu as candidate board
members, and Ms. Visser as minute-taker. According to the minutes of this meeting, the COC
procedure was discussed and the fact that Lam had not complied with demands to hand over keys
to the temple, the administration, and the bank account. The board members Do and T.H. Nguyen
then decided to appoint Visser and Vu as board members, Mr. T.H. Nguyen resigned as a board
member, and the board members Do, Visser, and Vu decided to dismiss Lam as board member and
treasurer.

3.10. On 30 August 2022, the Foundation initiated summary proceedings against Lam. By judgment
of the preliminary relief judge of 10 October 2022, Lam was ordered, in summary, to grant the board
of the Foundation access to the temple and associated items and to hand over the keys to the
building and the Foundation’s van, and Lam was prohibited from entering (the grounds of) the
temple, all under penalty of forfeiture of fines.
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3.11. Lam had accounting firm C&T AccountAd B.V. (drs. Tien Pham MBA RA) (hereinafter:
AccountAd) investigate the Foundation’s finances. A report dated 5 September 2022 was created.

3.12. The attorney for Do et al. responded to this on 17 October 2022. On 21 October 2022,
AccountAd issued an Addendum to its report. On behalf of Do et al., a further response to the
AccountAd report was given on 23 February 2023, which also included various questions to Lam.

3.13. By (default) judgment of the District Court of North Holland of 23 November 2022, Lam was
ordered to repay the Foundation an amount of €63,000, plus interest and costs. Lam has complied
with this judgment.

3.14. Also on 23 November 2022, the COC decided on the objection Lam had lodged against the
registration of Visser and Vu as board members, and the resignation of T.H. Nguyen and Lam, as a
result of the decision referred to above under 3.9. The COC declared the objection unfounded.

3.15. On 28 November 2022, the Foundation initiated proceedings on the merits against Lam, to
which he responded. By judgment of the District Court of North Holland of 25 October 2023, Lam
was ordered to pay the Foundation an amount of €40,445.03 and, in summary, to return to the
Foundation a number of folders with financial and administrative documents, a desk with PC, printer
and monitor, and the Foundation’s stamp, all under penalty of forfeiture of fines.

3.16. In these proceedings at first instance, Lam also requested provisional measures under Article
2:298 paragraph 2 of the Dutch Civil Code to suspend Do, Visser, and Vu as board members and to
appoint three independent board members. By decision of the District Court of North Holland of 22
December 2022, all requested measures were rejected. Lam did not appeal this.

4. First Instance

4.1 Lam submitted six requests in the first instance, summarized as follows:
I To declare that Do resigned as a board member of the Foundation on 27 March 2022;
. To annul the decision of 23 August 2022 by which Lam was dismissed as a board
member;
I"l. To dismiss Do as a board member, insofar as Do is still a board member;

IV. To dismiss Visser as a board member, insofar as Visser was validly appointed;
V. To dismiss Vu as a board member, insofar as Vu was validly appointed;
VI. To appoint independent board members pursuant to Article 2:229 of the Dutch Civil

Code, all enforceable with a decision on costs.
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4.2 The District Court rejected all requests.

4.3 Lam raised seven grounds of appeal (further detailed below under 5.3). Lam requested that
the contested decision be quashed and his requests granted.

5. Assessment
Procedural

5.1. The request listed above under Il in 4.1 is in fact a claim under Article 2:15 paragraph 3(a) in
conjunction with paragraph 1 of the Dutch Civil Code, as also acknowledged by Lam at the hearing
at the District Court on 6 April 2023. For this, the summons procedure is designated. The District
Court should therefore have referred this part of the procedure to the summons procedure under
Article 69 of the Dutch Code of Civil Procedure. The District Court did not do this and, without further
attention, decided on the merits in the contested decision under 4.10. No ground of appeal was
raised against this.

5.2. The starting point is that Article 69 of the Dutch Code of Civil Procedure also applies on
appeal and the court of appeal is obliged to apply this provision ex officio, so that according to this
provision this part of the procedure (the request under Il) must be referred to the rollin the state in
which it is for continuation according to the rules of the summons procedure. However, the court of
appeal sees reason in this case to omit such referral as contrary to proper procedure and to decide
on the request for annulment of the board decision of 23 August 2022 in these petition proceedings.
The reason for this is that this last request is closely intertwined with the requests listed under | and
I through VI, as it is based on (each time) the same facts and allegations. The debate between the
parties on all these requests is sufficiently crystallized on appeal and the case is therefore also
ready for decision as regards the request under Il. Referral of that request to the summons
procedure serves no purpose or procedural interest of either party and only leads to unnecessary
delay. When the court of appeal pointed out the possibility of referral at the oral hearing, neither
party made any reservation about a substantive decision in these petition proceedings, let alone
claimed referral to the summons procedure. It has not been alleged or shown that there is any
procedural abuse, nor that Do et al. suffered any disadvantage in first instance or on appeal from the
fact that Lam brought this part of the procedure by petition and not by summons. The court of
appeal therefore considers that splitting the procedure and referral as regards the request under Il
can be omitted and the court of appeal can decide on all requests in this decision.
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Substantive

5.3. Ground 1 is directed against the District Court’s finding in paragraph 6 of the contested
decision that Do did not voluntarily resign as a board member and thus relates to request |.

A contrary finding would also mean that Do could not have participated in the decision to dismiss
Lam on 23 August 2022. This is ground 2, which thus relates to request Il.

Ground 3 also relates to request Il and is directed against the District Court’s finding that it was
Lam’s own choice not to attend the board meeting of 23 August 2022 and thus not to be heard about
the intended decision to dismiss him, which he knew was on the agenda; and that the failure to hear
him therefore does not mean that the dismissal decision was taken in violation of reasonableness
and fairness.

Ground 4 relates to request lll and is directed against the District Court’s finding that Lam did not
sufficiently substantiate financial mismanagement by Do at the Foundation.

Ground 5 also relates to request Il and is directed against the District Court’s finding that Lam did
not sufficiently substantiate that there was a danger to the Foundation’s continued existence.

Ground 6 also relates to request lll and raises the issue that the District Court, in assessing the
request to dismiss Do, wrongly did not consider Lam’s allegations of transgressive behavior by Do.

Ground 7 finally relates to requests IV and V, but is not explained at all. This means that, unless the
invalidity of the appointment of Vu and Visser necessarily follows from the validity of one of the other
grounds (in particular ground 1), this ground does not require further discussion and requests IV and
V are not allowable.

5.4. No grounds are directed against the District Court’s rejection of request VI, so this request is
deemed not to have been maintained and the court of appeal will also not proceed to appoint
independent board members.

5.5. The court of appeal will now discuss the remaining requests submitted by Lam in the order
in which they are raised by the grounds.

Request I: Did Do resign as a board member? (ground 1)

5.6. The court of appeal agrees with the District Court’s finding that there was no voluntary
resignation by Do as intended in Article 4 paragraph 5(d) of the Statutes. Even in the explanation of
his first ground, Lam did not state more than that Do, in the relevant meeting —not a board meeting -
declared that, having lost so much support in the community, he would voluntarily resign.
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For resignation, however, a clear declaration is required, addressed to the board and intended to
have this legal effect, which is unequivocal and without reservation. This is not the case here, and
moreover, Do tore up/refused to sign a resignation letter presented to him a few days later. The
written statements of those present at the meeting of 27 March 2022 do not contain more than that
Do stated in that meeting that he would resign. That is therefore not a resignation addressed to the
board. The offer of proof to have the content of these statements confirmed under oath is therefore
disregarded, since this content cannot lead to the conclusion that there was a resignation. The
District Court therefore rightly rejected request I.

Request ll: Annulment of Lam’s dismissal (grounds 2 and 3)

5.7. The above also means that Do could lawfully participate as a board member in the decision-
making on 23 August 2022. Therefore, ground 2 is also unfounded and request Il cannot be granted
for the opposite reason, leaving aside that Article 4 paragraph 5, opening words and under f. of the
Statutes stipulates that a decision to dismiss a board member can be taken by two board members.

5.8. The District Court rejected request Il on the merits because, under the given circumstances,
this decision was not taken in violation of reasonableness and fairness as referred to in Article 2:15
paragraph 1, opening words and under b. of the Dutch Civil Code. Lam challenges this with his
ground 3, arguing that he was not properly given the opportunity to be heard about the intended
dismissal. According to the explanation of this ground, Lam does not dispute the District Court’s
finding that the summons for the meeting reached him and that he was also aware that his intended
dismissal was on the agenda. The District Court further considered that Lam did not substantiate
that he was prevented from attending and had asked to reschedule the meeting. Lam has not
provided this substantiation on appeal either. On the contrary, as Do et al. have explained, Lam
wrote before the meeting that he would not attend because his accountant could not be present.
Under these circumstances, the court of appeal agrees with the District Court’s finding that it was
Lam’s own choice not to be heard at the meeting about the intention to dismiss him. Moreover, given
the history, it must have been clear to Lam why they wanted to dismiss him. Since Lam also does not
put forward any other grounds for the decision to be voidable, this means that ground 3 is unfounded
and request Il cannot be granted on appeal either.

Request lll: Dismissal of Do as board member (grounds 4, 5, and 6)

5.9. Ground 4 is directed against the District Court’s rejection that there was (financial)
mismanagement which, under the applicable version of Article 2:298 of the Dutch Civil Code until 1
July 2021, could be grounds for dismissing a board member.
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5.10. Inassessing this, the court of appeal notes the following. Neither party has provided a
(sufficiently substantiated and explained) objective picture of the Foundation’s finances in these
proceedings, let alone submitted an audited annual account by a chartered accountant. The parties
have submitted various financial (party) reports, but these have been heavily criticized by both sides.
Even apart from that, these documents have limited content and scope. The BWF report provides
some balance totals but is limited to the conclusion that in the years 2015 through 2020, the closing
balance of the bank accounts is higher than expected according to the cash flow statement.

The AccountAd report of 5 September 2022 contains considerable criticism of BWF’s findings and
the Foundation’s financial accountability on various subjects, especially both received and granted
loans. The introduction to this report states that it was prepared on behalf of the group of volunteers
represented by Lam, and that this report may not be distributed outside that group. The assignment
was to “perform specific work (...) based on the information provided to me: with the aim of
assessing the accuracy and legitimacy of the underlying contracts and related administration {(...). It
is the responsibility of the group to determine whether the agreed specific work is adequate and
suitable for the above-described assignment. (...) We do not make any statement about what the
actual findings mean for the preparation of the accounts based on the available information.” At the
beginning of the report, it is also stated that the scope of the report is limited: “Report of factual
findings regarding the preparation of the accounts based on the available information, consisting of
(on) the bank transactions over the period from 071-01-2015 to 31-12-2021, the available loan
agreements and the assessment of the accuracy and legitimacy of the underlying contracts and
related administration.” At the end of the report, it is stated that it was prepared taking into account
the expectations of the intended users (namely the group represented by Lam). This report has also
been subject to numerous criticisms by Do et al. The response and Addendum from AccountAd have
also been criticized by Do et al. In the further response of 23 February 2023 on behalf of Do et al.,
many questions are also put to Lam, who as treasurer was primarily responsible for the finances.
Whatever else may be said about these party documents, they all show incomplete administration
and missing documents.

5.11. The court of appeal finds this latter point concerning in itself. In addition, the court of appeal
sees a number of other concerning points. For example, there appears to be an unusually large
amount of cash transactions and many loans granted and taken out for large amounts. These loans
are apparently poorly documented. There is also evidence of deliberate backdating of documents
(see below under 5.12). It may be, as stated at the hearing, that it is customary in the Vietnamese
Buddhist community to pay in cash and to donate a lot of money to the temple, and that money is
also lent from the temple to fellow believers, but that does not alter the fact that the Foundation is
required to properly record and account for the funds received and disbursed. Backdating loans,
even if done to supplement or correct deficiencies in an earlier loan, is not compatible with this.
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Whatever the case may be, for this part of these proceedings, the only question is whether Lam has
sufficiently specifically alleged and, in the face of dispute, made it plausible that there was financial
mismanagement for which Do is so (primarily) responsible that he should be dismissed as a board
member. The District Court found that this was not the case and that Lam had not sufficiently
substantiated this. The District Court also considered that Lam himself was treasurer of the
Foundation during the period in which, according to him, there was financial mismanagement. Lam
did not appeal this finding. The court of appeal concurs with the District Court on this point. Even in
the notice of appeal, Lam did not specifically allege or substantiate financial mismanagement by
Do. He should have done so, especially given the detailed and reasoned challenge by Do et al. to the
allegations made by Lam with the AccountAd report. This is all the more pressing since the
contested decision noted —which Lam did not appeal —and Do et al. again complained at the
hearing that Lam himself holds documents from the administration that the Foundation does not
have and which he refuses to hand over.

5.12. On appeal, Lam supplemented and specified his allegation of financial mismanagement by

Do only with the assertion that in 2021, loan agreements were redrafted and backdated, amounting

to forgery. However, this is not in dispute between the parties; at the hearing, they appeared to agree
that there was reason to redraft loan agreements and backdate them. Even in this context, it cannot
be concluded that there was (primarily) mismanagement attributable to Do.

5.13. Inthe explanation of his ground, Lam further argued that an investigation should be
conducted by an independent expert into whether there was a legitimate basis for the many money
flows to and from Do from the Foundation. Like the District Court, the court of appeal finds no
reason to order such an investigation, since Lam has not sufficiently substantiated his claim.

5.14. Ground 4 must therefore be rejected.

5.15. With ground 5, Lam argues that the continued existence of the Foundation is at risk with Do
as a board member, contrary to the District Court’s finding. The court of appeal does not see, and
Lam has not explained, on which statutory ground for dismissal within the meaning of Article 2:298
paragraph 1 of the Dutch Civil Code (old or new) Lam relies. Danger to the continued existence of the
Foundation is not in itself a statutory ground for dismissal. In his explanation of this ground, Lam
states that tensions within the board of the Foundation have led to a schism in the faith community.
The court of appeal finds this plausible, but that cannot in itself be a reason to dismiss Do as a board
member on the basis of the aforementioned statutory provision.

5.16. Finally, with ground 6, Lam challenges the District Court’s decision that the allegation of
transgressive behavior by Do, which Lam raised for the first time at the hearing in first instance, was
too late and could not be considered in assessing the request to dismiss Do as a board member.
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Whatever the case may be, the court of appeal notes that Lam has not specified or substantiated
this allegation in any way on appeal. Nor is it clear on which statutory ground for dismissal Lam
relies. This ground also cannot lead to the granting of request lIl.

Conclusion

5.17. The grounds do not succeed. The contested decision will be upheld, including the decision
on costs given therein. Lam has been unsuccessful on appeal and will therefore be ordered to pay
the costs of the appeal, set to date at €798.00 in court fees and €2,428.00 (2 points, Rate Il) for
attorney’s fees.

6. Decision
The court of appeal:
Upholds the contested decision;

Orders Lam to pay the costs of the proceedings on appeal, to date on the side of Do et al. set at
€798.00in court fees and €2,428.00 (2 points, Rate Il) for attorney’s fees.

This decision was given by mrs. J.M. van den Berg, O.J. van Leeuwen and C.S. Schillemans and
pronounced in public by the presiding judge on 9 September 2025.



